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TESTIMONY ON HB 548
Presented by Anne Cossitt, on behalf of Musselshell County
03-11-15

Hello, my name is Anne Cossitt. | am a professional planner and have been providing subdivision review
and land use planning in Montana counties for more than 20 years. |am currently the subdivision
administrator for Golden Valley and Musselshell Counties. | am here today at the request of Musselshell
County Attorney Kent Sipe.

As written, this bill could have severe unintended consequences. The bill in essence appears to codify
the Braach case in Missoula County. Braach v. Missoula County went to the Montana Supreme Court
which cited the unique factors at play in this case and specifically limited their decision to Missoula
County only and precluded the use of the opinion as a precedent elsewhere in Montana.

Under Montana law, the county attorney is required to compel compliance if transfers involve parcels
that do not comply with the Montana Subdivision and Platting Act. Musselshell County Attorney Kent
Sipe urges you to consider that HB 548 as written could affect dozens of parcels in Musselshell County
that were filed as mortgage exemptions with the specific intent of evading the law.

Consider the following example, for which handouts are provided to you.

OnJune 9, 1997, Lawrence and Carole Zimmerman were the owners who signed Plat No. 1997-10-CCR-
ME, 1997, which shows Tracts 1 and 2 for purposes of mortgage. The Zimmermans signed the
following statement:

| certify the purpose of this survey is to provide a graphic representation of that
portion of a parcel that is being held as collateral for a construction mortgage,
construction lien or construction trust indenture. This document may not be
used as reference for any subsequent conveyance except to the lien holder
through a foreclosure sale or transfer in lieu thereof, therefore the survey is
exempt from review as a subdivision pursuant to 76-3-201(2)MCA.

On June 17, just 1 week after the survey was recorded and without any foreclosure action, the
Zimmermans entered into a contract for deed to sell the land. On June 24, a week later, they conveyed
ownership of both Tracts 1 & 2 to Michael and Hettie Fitzgerald, husband and wife. On August 3, 2005,
the Fitzeralds sold Tracts 1 & 2 to William C. Lage. In fact, the land transferred should never have been
described as Tracts 1 & 2 of Plat No. 1997-10-CCR in the warranty deeds, as specifically prohibited by the
landowners’ statement and the intent of the mortgage exemption provisions of Montana state law.

In this particular case, the entire portion was transferred down the line to subsequent owners. In other
cases in Musselshell County, the landowners kept one portion and sold another or perhaps sold the
“mortgage exemption” parcel to one party and the “remaining portion” to another party. Musselshell



County does not after-the-fact require two different landowners to aggregate land to rectify the original

evasion.

But we do want to make absolutely certain that no one is going to think they have two parcels when the
“mortgage exemption” and “remaining parcel” have remained intact.

We do not believe that is the intent of HB548, but we believe that the language is not absolutely clear
and subject to interpretation.

Musselshell County Attorney Kent Sipe wrote me this morning:

“If the bill is clear that properties separately or independently conveyed prior to
2003 then we can work with that. But the language should be clear.”

The bill should be absolutely clear that when the “mortgage exemption” and “remaining portion” were
never separately conveyed, that there is only one parcel, not two.

On a personal note, | have worked in many counties in the state, approximately half of the 56 counties.
| can assure you that whether by intent or by accident, mortgage exemptions have resulted in issues
similar to that in Musselshell County. No one to my knowledge has ever seen a need to “fix” the law as
currently written, until now. The bill appears to be a reaction to the Braach case, a statewide fix for a
single county.

On behalf of Musselshell County and County Attorney Kent Sipe, thank you.




ZIMMERMAN SUBDIVISION
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LOCATED IN SECTION 36, TOWNSHIP 8 NORTH, RANGE 25 EAST

AT NO. 7 7297-/0- cc - me

MUSSELSHELL COUNTY, MONTANA

BEING

AN ADMENDMENT TO TRACT A2 CERTIFICATE OF SURVEY 1981-3

FOR: LAWRENCCE J. AND CAROLE S. ZIMMERMAN
8Y : BULL MOUNTAIN SURVEYING
iN : NOVEMBER, 1996

PURPOSE OF THIS SURVEY : MAKE ADDITIONAL TRACTS OF LAND AND A MORTAGE SURVEY
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HOTICE OF UNRECORDED CONTRACT FOR DEED

THIS AGREEMENT, made and entered into thig .. V4 day of
s 2 , 1997, by and between LAWRENCE J. Z2IMMERMAN and
CAROLE 6. ZIMMERMAN, husband and wife, as joint tenants with the
right of survivorship, of p.0. Box 1329, Foxt Meyers, Florida y
33902, hereinafter referred Lo as parties of th2 First part, and -
MICHARL F. FLTZGERALD and HETTIE A. PITZGERALD, nusband and wife,

as joint tenants with the right os survivorship and not as tenant.s s
in common, of Roundup, Montana, 59072, as Parties of the Second
part,

WITNESSETH

- That an unrecorded contract for deed was entered into on the
~ 7 day of > 199 7., by and between First
parties and Second Parties, whereby First parties agree Lo sell and
second Parties agree to buy the real property situated in
Musselshell County, Montana, to - wit:

That part of section 36, rownship 8 North, Range 25 Bast,
P.M.M., Musselshell County, Montana, woxe parcicularly
shown and described in Tracts 1 and 2 of Zimmerman
subdivision, Plat No. 1997-10-CCR-ME, according to the
plat thereof on file in the office of the Clerk and
Recorder Musselshell County, tMontana, under Document No.
245667 .

gxcepting and reserving unto First parties, their hedrs,
pergonal representativea and assigns, & right of ingress and eqress
on the existing road/s into the subject property. :

Together with the tenements, hereditaments, and appurtenances
thereunto belonging or in anywise appertaining, including but not
1imited to all water and mineral rights vested in First parties.

|
|
|
.

TOC HAVE AND TO HOLD unto the Second Parties, and their heirs

and assigns forever, SUBJECT HOWEVER, to the following reservations
and exceptions:

(a) Reservations and exceptions contained in the patents from
the United States of America;

(b) Existing rights of way and gasements for roads, ditches,
canals, power lines and telephone lines;

(¢} Mineral and royalty interest/s in said lands owned by
others than the Sellerxr;

(d) Taxes and assessments for the year 1996 and subsequent
years.

s AT e 890
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Either the First Party or the Second Parties named above at
their addresses above will provide a full and complete copy of the
contract for deed without cost upon request of any person.

IN WITNESS WHEREOF, both parties have hereunto set their hands
and seals the day and year first above written.

LHAWRENCE J. ﬁxﬁmm (First Party)

e (it d 2 Z}W(«WMW

CAROLE §. ZIMMERMAN (First Party)

v% AR g@a% ;.ﬁm
P
MICHAEL ¥. FIT RALD (Second Party)

HESTIE A. FIT RALD (Second Party)

STATE OF FLORIDA
ss
COUNTY OF hee
. -
on this _ A% day of _ S WNE€ 199"\ | before me, the

undersigned, a Notary Public for the State of Florida, personally
appeared LAWRENCE J. ZIMMERMAN and CAROLE 8. ZIMMERMAN, known to me
to, be the persons whose names are subscribed to the within
~dnstrument and acknowledged t that they executed the same.
GO Per e sl o0 'gn N.xS%Q.

Ay
TN WITNESS: wHERgOF, I have hereunto set my hand and seal the day

@nd., yéar first above written.

Notary Public for the State of Florida
Residing at 2431 Ce.ral M2, €T Muyets £ 33907

My commission expires: _ 2331499

STATE QF MONTANA / /
w356/ She s, &6
COUNTY OF é}w'{mﬁ@«
on thig /7 day of __ J1e& , 199_7, before me, the

undersigned, a Notary Public for the State of Montana, personally
appeared MICHAEL F. FITZGERALD and HETTIE 2. FITZGERALD, known to
me to be the persons whose names are subscribed to the within
instrument and acknowledged to me that they executed the sawe.

L - & ¢ /<,)
Coomidod Ju—s 30177

s 347 w891
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WARRANTY DEED

MICHAEL F. FITZGERA J) and ETTIE A. FITZGERALD,

L_S_ ........... GIUITE RV SR

in consideration of Ten Dollars (810.00) and other valuable consideration now pmd which constitutes
adequate and full consideration in money or money’s worth, the receipt of which is hereby acknowledged
grant, convey, transfer, sell, and warrant to,

WILLIAMC.LAGE, \ \OLo\ Oy Qe \ oS Oy A
q00a5%

that real property situated in Musselshell County, State of Montana, described as follows:

That part of Section 36, Township 8 North, Range 25 East, of the Principal
Montana Meridian, in Musselshell County, Montana, described as Tracts
1 and 2, of Zimmerman Subdivision, Plat. 1997-10-CCR-ME on file in the
office of the Clerk and Recorder of said County, under Document #245667.

SUBJECT TO the following:
(a) covenants, restrictions, reservations, and

exceptions of record;
(b) taxes and assessments for 2005 and subsequent

years;

(¢) easements and rights of way;

(d) apparent interests and rights;

{e) discrepancies, conflicts in boundary lines,
shortage in area and encroachments,

() water rights, claims or title to water;

(g} zoning, use, sanitary, and environmental

ordinances, regulations and laws;

This Deed is given with the usual covenants more particularly stated in MCA §§30-11-109 and
30-11-110, EXCEPTING therefrom the above referenced paragraphs (a), (b), (¢), (d), (e), (), and (g).

WITNESS my hand this 3 & day ofJuis] 2005,

Mithael F. htzgerald [AS)

\a%z/é‘{wu i Mwmmm_
Hettie A. Fitzgerald ;,g‘i




